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THE DEATH OF BRICKS AND MORTAR RETAIL 
CVAs AND WHAT THEY MEAN FOR LENDERS

RETAIL CVAs

KEY CONSIDERATIONS FOR LENDERS (WITH 
REGARDS TO FACILITY AGREEMENTS):

n Making contractual rights more robust in respect of 
a CVA:

–  periodic reporting by the borrower should cover a
CVA proposed by an occupational tenant

–  notification obligations on the borrower in respect
of a CVA

n  Giving Lenders a voice in relation to CVAs of 
key tenants

Almost every week there is media coverage of a 
different retailer entering into a company voluntary 
arrangement (“CVA”). 

While there has been a great deal written about 
what CVAs mean for landlords (where CVAs are 
used to reduce rental costs) there has been relatively 
little focus on what CVAs mean for the lenders to 
borrowers who are landlords of retail tenants (the 
“Lenders”) (and how such Lenders can cater for 
CVAs in facility agreements). 

CVAs – THE BASICS 

n  

n  

n  

n  

n  

 A CVA is a legally binding compromise between a company 
and its unsecured creditors, designed to enable the company to 
address financial difficulties that it faces. 

 By achieving such a compromise, the company avoids a 
formal insolvency process, such as administration, which 
is generally more expensive and time consuming. 
However, CVAs are sometimes combined with an 
administration so that the company can benefit from the 
moratorium, which is not normally applicable to a CVA. 

 Their implementation must be supervised by a qualified 
insolvency practitioner.

 Once the CVA is approved (by at least 75% (by value) of the 
company’s unsecured creditors who respond to the proposal) 
and is implemented, a CVA binds all unsecured creditors who 
were entitled to vote on the CVA proposal (or those who 
would have been entitled to vote if they had notice of it).

 A CVA cannot be made binding upon a secured or preferential 
creditor without its consent. 

RECENT RETAIL CVAS 

n   The track record of UK retailers achieving agreement with 
their unsecured creditors (principally their landlords) on CVAs 
is strong. 

n   This suggests that landlords would rather take a reduction in 
rent, than see the company enter liquidation (and potentially 
receive no rent at all).

British Home Stores

Byron

New Look

Jamie’s Italian

Toys R Us

Travelodge

Austin Reed

Fitness First

Mothercare

House of Fraser



IMPLICATIONS FOR LENDERS 

As a general principle, (under the LMA-form real estate finance 
facility agreement and as a matter of market practice) Lenders 
do not interact directly with occupational tenants prior to the 
occurrence of an event of default. 

The proposal, approval or implementation of a CVA in respect 
of an occupational tenant will normally not, in and of itself, give 
rise to an event of default. However, that doesn’t mean a Lender 
should be passive when an occupational tenant commences a 
CVA process. 

CONSIDERATIONS IN RESPECT OF FACILITY 
AGREEMENT 

THE LENDER SHOULD BE MADE AWARE OF THE 
COMMENCEMENT OF THE CVA AND ITS TERMS

The LMA-form real estate finance facility agreement contains 
two basic rules for the provision of information by the 
borrower to the Lender. 

 n   The first rule relates to the periodic reporting that the 
borrower has to do (typically provided on a quarterly basis 
before each interest payment date). In the context of this 
periodic reporting, the normal LMA wording requires 
that the borrower provides the Lender with details of 
any “insolvency or similar proceedings” affecting any 
occupational tenant. While a CVA is a construct of UK 
insolvency legislation, it is, arguably, not an insolvency 
proceeding (meaning that a borrower may not actually be 
under an obligation to inform the Lender about a CVA).  

   n  The second rule is the right of the Lender to information 
about the property that it may “reasonably request” from the 
borrower. This is a helpful right but the onus on requesting 
information is on the Lender. Whether a Lender can benefit 
from this right in the context of CVAs would depend on how 
public an occupational tenant’s CVA was and how vigilant a 
Lender was in terms of monitoring. 

THE LENDER MAY WANT A VOICE IN RELATION TO A CVA 
AFFECTING AN IMPORTANT OCCUPATIONAL TENANT

As a general rule, the property undertakings in the LMA-form 
real estate finance facility agreement prevent the borrower from 
altering the terms of an occupational lease without the consent 
of a Lender. This is where, however, the peculiarities of the CVA 
process undermine the LMA approach. It is perfectly possible 
that a borrower who does not vote in respect of a CVA proposal, 
or who votes against it, could nonetheless find itself bound by 
the proposal. Therefore, the terms of an occupational lease 
could be changed without the Lender or the borrower taking 
any positive action.  

INTEREST COVER RATIO

A Lender should consider the calculation of a forward-looking 
interest cover ratio when a CVA proposal is made in relation 
to an occupational tenant. The general approach is to exclude 
any rent payable by an occupational tenant which is subject to 
“insolvency proceedings” defined by reference to the equivalent 
event of default, which is very wide, and would include a CVA. 
Taking the BHS example, this approach actually gives rise to a 
result which is arguably too harsh – it would exclude all rent 
payable by BHS, even though some (or all) rent was being paid, 

Suggested drafting amendments to the LMA-form facility 
agreement: 

n   “insolvency or similar proceedings” should be defined so as 
to capture CVAs

n   Where a particular occupational tenant is an important 
contributor to the overall net operating income from a 
property, Lenders should consider a more refined approach. 
This could involve requiring “prompt” notification by the 
borrower upon becoming aware of any “insolvency or 
similar process”. 

Suggested drafting amendments to the LMA-form facility 
agreement:

n   Lenders may want to require that a borrower votes in respect 
of a CVA proposal only with the consent of the Lender. 
This would provide the Lender with a voice in relation to 
the CVA. However, it may not be possible for the Lender to 
influence the final shape of a CVA proposal if the borrower 
is outvoted by other unsecured creditors, (includingother 
landlords) at which point the Lender would have to rely 
on other remedies (such as those for breaches of financial 
covenants). 

Suggested drafting amendments to the LMA-form facility 
agreement:

n   (Although more of a point for the borrower) to reflect the 
actual state of affairs it may be worth taking a more nuanced 
approach so that rent paid after the approval of a CVA is 
counted, albeit at the reduced rate.  

n   The facility agreement should state that any rental income 
from a tenant in rental arrears greater than 30 days should 
be excluded from any forward-looking interest cover ratio 
calculations.



CONCLUSION 

Financial distress in relation to occupational tenants 
has always been a risk that Lenders take and it 
may well be that Lenders are content to rely on the 
financial covenants to determine whether a CVA 
impacts them. 

However, more risk averse Lenders may wish to 
consider refinements to the facility agreement of 
a similar nature to those proposed above, so that 
the Lenders have visibility of a CVA and a voice in 
determining its outcome. 

Prudent Lenders may wish to exclude any rental 
income from a tenant in rental arrears greater than 
30 days in their forward looking interest cover ratio 
calculations and insist on being informed if any tenant 
who contributes more than certain percentage of the 
total rental income (e.g. 10%) experiences any kind of 
difficulty/financial distress. Lenders should also insist 
on being kept informed of any tenant entering into 
a CVA irrespective of their contribution to the total 
rental income.
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BHS – CASE STUDY

n   BHS sought to reduce its obligations to pay rent. Rent reduction 
is often a key feature of a CVA. 

n   BHS’ property portfolio was divided into three categories:

  1)  property regarded as viable from a trading perspective  
(no material reduction in rent); 

 2)  property considered viable if there was some reduction in 
rent (25% or 50% for a period of three years); and 

 3)   property considered not viable from a trading perspective 
(a severe rent reduction. The landlord would receive only 
20% of the rent)

n   Notwithstanding the adverse consequences for landlords of 
properties falling into category two or three, the CVA was 
approved (although it was subsequently terminated, giving rise 
to litigation about the amounts which landlords were entitled 
to).


